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MEMORANDUM IN SUPPORTOF DEFENDANTS’  
MOTION TO DISMISS FOR FAILURE TO STATE A CLAIM  

Defendants Time Warner Inc. (“Time Warner”), Turner Broadcasting 

System, Inc. (sued incorrectly as “Turner Broadcast System, Inc.”) (“TBS”), 

Nancy Grace (“Grace”), and Beth Karas (“Karas”) (collectively, “defendants”) 

respectfully submit this memorandum of law in support of their motion to dismiss 

plaintiff’s complaint pursuant to Rule 12(b)(6) of the Federal Rules of Civil 

Procedure for failure to state a claim. 

PRELIMINARY STATEMENT 

Plaintiff, the convicted murderer of Martha Moxley, filed this libel lawsuit on 

the eve of his parole hearing, alleging that defendants falsely stated during a 

television news report that his DNA had been found near the crime scene.  His 

claims should be dismissed at the outset for three independent and equally 

dispositive reasons:  (1) the complaint fails to allege that any challenged 
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statement is substantially false, (2) the falsity alleged is insufficient to state a 

claim in any event under the subsidiary meaning doctrine, and (3) the complaint 

fails to allege anything more than incremental reputational harm.  Each 

shortcoming in the pleading is fatal to plaintiff’s claims.  

As demonstrated below, plaintiff does not challenge the substantial truth of 

the statements about his conduct on the night of the murder that left his DNA at 

the scene. He has previously admitted to have engaged in that behavior, and his 

conduct was accurately recounted in the challenged news report.  Plaintiff thus 

has no claim for libel because the challenged statements, in context, are not 

alleged to be materially false.  The complaint splits hairs over whether the 

evidence at trial included DNA evidence or testimonial evidence regarding the 

presence of plaintiff’s DNA.  This distinction is immaterial to the defamatory gist 

of the challenged statements understood by the average viewer—that plaintiff is 

guilty of murder.   

Moreover, an error about the presence or absence of DNA evidence at trial 

is potentially defamatory only to the extent it conveys an implication of plaintiff’s 

guilt.  Standing convicted of murder by a jury, plaintiff cannot base a libel claim 

on any reference to him as a murderer; he equally has no claim based on an 

alleged error concerning a subsidiary fact that conveys the same defamatory 

meaning.  

Nor can plaintiff establish that the inaccuracy he alleges in defendants’ 

statements caused any actionable damage to his reputation.  Plaintiff was 

convicted by a jury of murdering Martha Moxley, and his conviction was affirmed 
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on appeal.  Mischaracterizing the nature of DNA evidence as having been “found” 

at the scene rather than having been established through testimony about 

plaintiff’s conduct does not alter the damage to plaintiff’s reputation resulting 

from the true facts that his DNA was left at the murder scene and he was 

convicted of the murder.  No viable claim for defamation can be based on alleged 

factual errors that cause only incremental harm to reputation, yet the complaint 

here alleges nothing more. For this reason, too, his defamation claims should all 

be dismissed. 

Plaintiff’s tag-along claim for false light invasion of privacy is equally 

insufficient as a matter of law.  Defendants have not placed plaintiff in any “false 

light” by saying his DNA was found at the murder scene, when plaintiff previously 

has admitted leaving it there.   

BACKGROUND 

Plaintiff was convicted on June 7, 2002 for the 1975 murder of Martha 

Moxley.  Compl. ¶ 12.  His conviction was affirmed by the Connecticut Supreme 

Court, see State v. Skakel, 888 A.2d 985 (Conn. 2006), and his petition for 

certiorari was denied by the United States Supreme Court.  See Skakel v. State, 

549 U.S. 1030 (2006).  In 2007, he lost a motion for a new trial, which was affirmed 

on appeal.  See Skakel v. State, 991 A.2d 414 (Conn. 2010).  He just recently was 

denied parole and remains incarcerated serving a twenty year sentence.  See 

Skakel Is Denied Parole in ’75 Moxley Killing, Associated Press, Oct. 24, 2012. 

Defendant Grace is the host of the “Nancy Grace Show,” a weekday 

interview and debate program addressing current issues in the world of law 
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enforcement and criminal justice.  Compl. ¶2; see www.hlntv.com/shows/nancy-

grace.  The program is produced by Cable News Network, Inc. (“CNN, Inc.”), and 

televised over its HLN cable network. 1   

Shortly after plaintiff filed a request for parole, on January 23, 2012 

defendant Grace devoted a segment of her show to reporting on his case and his  

prospect for parole (the “Report”).  The Report included a live, on-air interview of 

defendant Karas, a commentator who had covered the Skakel prosecution.  

Compl. ¶¶ 3, 5, 8 & 11.  The Report also included interviews of  Martha Moxley’s 

mother and the former Chief State’s Attorney who had prosecuted Skakel, 

Christopher Morano.  (A true and correct transcript of the challenged Report is 

annexed as Exhibit 1 to the Declaration of Cameron Stracher (“Stracher Decl.”) 

submitted herewith.2)   

During her colloquy with Karas, Grace asked:  “Isn’t it true that the 

Kennedy cousin [Skakel] apparently was up in a tree masturbating trying to look 

into her bedroom window.”  Compl. ¶ 14.  Karas responded:  “Well his DNA was 

found yes . . . up in the tree.”  Id. ¶ 15.  To which Grace replied:  “Beth I love the 

                                                
1 The HLN network is owned and operated by Cable News Network, Inc. 

(“CNN, Inc.”), and its Internet site is owned and operated by CNN Interactive 
Group (“CNN Interactive”), not TBS or Time Warner as alleged by plaintiff.  Both 
CNN, Inc. and CNN Interactive are indirect wholly owned subsidiaries of TBS  
TBS, in turn, is a wholly owned subsidiary of Time Warner. 

2 Although plaintiff does not include a copy of the Report as an exhibit to 
his complaint, this Court may take judicial notice of its contents.  Kesselman v. 
The Rawlings Co.,  668 F. Supp. 2d 604, 607 (S.D.N.Y. 2009) (in adjudicating 
motion to dismiss, Court may consider documents referred to and relied upon in 
complaint) (citing Byrd v. City of N.Y., 2005 WL 1349876, at *1 (2d Cir. 2005) (court 
may consider “documents that are attached to, incorporated by reference in, or 
integral to the complaint.”)). 
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way you put it so delicately, ‘his DNA,’ you know, it was sperm, there I said it, and 

so he places himself there up in a tree masturbating looking down at her window, 

and whoa she turns up dead within a couple of hours.”  Id. ¶ 16.  It is these 

statements by Grace and Karas the plaintiff alleges to be false. 

During the criminal proceedings against him, two witnesses testified that 

plaintiff had admitted to masturbating in a tree outside Martha Moxley’s window 

on the night she died, the testimony to which Grace and Karas referred, and one 

witness testified Skakel said he masturbated on her body.  Stracher Decl., Ex. 2 

(5/20/02 testimony of Michael Meredith) at 112:19-27 (“Q: So [Skakel] told you that 

the night that Martha Moxley was killed, he climbed a tree outside of her bedroom 

window?  A: Correct.  Q: And, that he saw her in the house?  A: That is correct.  

Q: And, that while he was watching her in the house, what was he doing?  A: He 

was masturbating.”); Ex. 3 (5/20/02 testimony of Andrew Pugh) at 164:21 – 165:2 

(“Q: What did you tell [Skakel]?  A: Well, I told him that I had some concerns 

about, you know, his involvement in Martha’s murder and I asked him if he had 

any involvement, if he was involved in her murder.  Q: And, what if anything did 

he say to you in response to that?  A: He said no, I wasn’t but a strange thing 

happened, I was up in that tree that night masturbating.”); Ex. 4 (6/21/00 

testimony of Gregory Coleman) at 19:05 – 20:12 (Q: Are you telling us that 

[Skakel] told you he did this and then a few days later, he told you, by the way, I 

masturbated on the body? . . . A: Contrary to what has been told to me now, I 

recall him saying, whether it was factual or not, that he returned to the body two 
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days later and masturbated on the body.”)3  In his libel Complaint, plaintiff does 

not deny doing so.  Rather, he disputes that his DNA was actually “found,” up in 

the tree or anywhere else, Compl. ¶ 25, without ever disavowing his own past 

admissions that his sperm was in fact there.   

Plaintiff filed his complaint in Connecticut Superior Court on October 22, 

2012, two days before his parole hearing.  The  complaint asserts eight causes of 

action for defamation collectively against all four defendants.  The defamation 

claims are based on the original broadcast of the Report by the HLN network, and 

on its re-publication in various online forums, including a video copy available on 

the HLN website and on Youtube, and a written transcript available on the CNN, 

Inc., website.  See Compl., Counts One to Eight.   He also asserts a single claim 

for false light invasion of privacy.  All of these claims are premised on plaintiff’s 

contention that the Report falsely asserts that his DNA was “found” at the scene 

of the murder.  See Compl. ¶ 25 and NINTH COUNT ¶ 34.   

Defendants timely removed the case to this Court on November 26, 2012.  

Their motion to dismiss now follows.   

                                                
3 As explained below, the pleading does not actually challenge the truth of 

the statements about plaintiff’s conduct on the night of the murder and it 
therefore fails to state a claim for defamation.  On this motion the Court may also 
consider the transcripts from the criminal trial that fully establish the substantial 
truth of the statements about plaintiff’s activity on the night of the murder.  See 
Blue Tree Hotels Inv. (Canada) Ltd v. Starwood Hotels & Resorts Worldwide, Inc., 
369 F.3d 212, 217 (2d Cir. 2004).  Matters of public record (such as settlements 
filed with court, judicial documents from other jurisdictions) may be considered 
in a motion to dismiss.  See also Hallmark Cards, Inc. v. Monitor Clipper Partners, 
LLC, 2012 WL 3047211, at *4 n.4 (W.D. Mo. 2012) (taking judicial notice of trial 
transcript); Taitts v. Verpill, 2012 WL 1068753, at *4 n. 2 (N.D. Ill. 2012) (same); 
Onnen v. Sioux Falls Indep. Sch. Dist., 2011 WL 691620, at *5 n.9 (D.S.D. 2011) 
(same). 
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ARGUMENT 

I. 
PLAINTIFF’S BURDEN TO PLEAD A VALID CLAIM 

A motion to dismiss should be granted where plaintiff can prove no set of 

facts that would support his claims for relief.  Johnson v. Schmitz, 119 F. Supp. 

2d 90, 92-93 (D. Conn. 2000) (citing Harsco Corp. v. Segui, 91 F.3d 337, 341 (2d 

Cir. 1996) and granting motion to dismiss in defamation case).  Plaintiff’s factual 

allegations must demonstrate the existence of claims that are plausible on their 

face, Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007), and he must show 

“more than a sheer possibility that [defendants have] acted unlawfully.”  Ashcroft 

v. Iqbal, 556 U.S. 662, 678 (2009).  In a defamation case, as here, early disposition 

is favored under Connecticut law to prevent the chilling of free speech and to 

protect freedom of the press.  See, e.g., Woodcock v. Journal Publ’g Co.,  646 

A.2d 92, 103, 108 (Conn. 1994) (Berdon, J., concurring).  As Justice Berdon, 

concurring in Woodcock, wrote: 

In this era of costly litigation, freedom of the press will be effectively 
destroyed unless meritless claims may be nipped in the bud.  If the 
statements at issue are not libelous, then the suit must be terminated 
[by summary disposition] before burdensome discovery and other 
legal costs are incurred. 

Id. at 108.  See also Dow v. New Haven Indep., Inc, 549 A.2d 683, 31, 47 (Conn. 

Super. 1987) (“‘The perpetuation of meritless actions, with their attendant costs, 

chills the exercise of press freedom.’”  Where a plaintiff asserts claims arising 

from speech, courts “‘should not hesitate’” to grant dispositive motions.) 

(citation omitted); Cardillo v. Doubleday & Co., 366 F. Supp. 92, 94-95 (S.D.N.Y. 

1973) (“[f]rivolous libel suits should be dismissed summarily to avoid the ‘chilling 
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effect’ on free speech that the requirement of an expensive and extensive defense 

would require”) (citation omitted), aff’d, 518 F.2d 638 (2d Cir. 1975).   

As Professors Wright and Miller have explained: 

[o]ver the years, one significant exception to the general rule that the 
complaint will be construed liberally on a Rule 12(b)(6) motion has 
been employed by a number of federal courts.  When the claim 
alleged is a traditionally disfavored “cause of action,” such as 
malicious prosecution, libel, or slander, the courts have tended to 
construe the complaint by a somewhat stricter standard and have 
been more inclined to grant a Rule 12(b)(6) motion to dismiss.   

5B Charles A. Wright & Arthur R. Miller, Fed. Practice & Procedure § 1357 (3d ed. 

current through Sept. 2012). 

Here, plaintiff’s claims should be dismissed because it is apparent from the 

face of his complaint that he has not, and cannot, state a claim upon which any 

relief can be granted.   

II. 
PLAINTIFF CANNOT STATE A CLAIM FOR DEFAMATION. 

The complaint acknowledges that plaintiff was convicted of the murder of 

Martha Moxley based on evidence presented to a jury after a full trial, including 

evidence that he left his DNA (in the form of his sperm) at the crime scene the 

night of the murder.  The precise nature of the evidence that convinced the judge, 

jury and the Connecticut Supreme Court that he was guilty is immaterial to his 

defamation claims.  Plaintiff does not, because he cannot, deny that he stands 

convicted of murder.  He does not, because he cannot, deny that his conviction 

was based, inter alia, on evidence introduced at his trial that he was present at 

the crime scene and left his DNA there.  The allegedly defamatory statements 

about which he complains are thus substantially true, and in any event plaintiff 
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has no libel claim based on the alleged mistake of a subsidiary fact.  Plaintiff’s 

defamation claims all fail as a matter of law.   

In addition, it strains credulity for plaintiff to claim he was injured by the 

allegedly false statement that his DNA was found at the crime scene when he 

does not challenge the undisputed statement that he left his DNA there by 

masturbating in a tree outside Martha Moxley’s window.  As a matter of law, 

plaintiff has no claim for incremental reputation damage allegedly caused by a 

false statement of fact, when other statements about which he does not complain 

inflict even more reputational damage. 

A. The Complaint Fails to Allege Substantial Falsity 

This case undeniably involves a matter of public concern, so plaintiff must 

bear the full burden of pleading and proving that the statements he challenges 

are materially false.  See Masson v. New Yorker Magazine, Inc., 501 U.S. 496 

(1991); Phila. Newspapers, Inc. v. Hepps, 475 U.S. 767 (1986).  This burden to 

plead and prove falsity is not satisfied if the challenged statements are 

substantially true, that is “‘the substance, the gist, the sting, of the libelous 

charge [is] justified.’” Masson, 501 U.S. at 517 (citation omitted).  “Substantial 

truth” does not mean literal accuracy; so long as the gist of the libel is true, minor 

errors are not actionable.  Strada v. Conn. Newspapers, Inc., 477 A.2d 1005, 1009-

10 (Conn. 1984).  The defamation claims here should all be dismissed because 

the complaint, on its face, fails to identify any substantially false and defamatory 

fact.   

The complaint fails to allege substantial falsity because the error allegedly 

made during the colloquy between Grace and Karas does not materially alter the 
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gist of their comments, and the complaint does not otherwise dispute the 

substantial truth of what they said.  The key fact conveyed in the challenged 

statements is that plaintiff masturbated outside of Martha Moxley’s window the 

night of the murder, so his DNA was necessarily at the scene.  This is precisely 

the point an average viewer would take away from the challenged exchange.  

Grace asked Karas, “isn’t it true that [Skakel] apparently was up in a tree 

masturbating trying to look into her bedroom window,” and then promptly 

clarifies that the “DNA” Karas said was found at the scene was plaintiff’s sperm:  

“Beth I love the way you put it so delicately, ‘his DNA,’ you know, it was sperm, 

there I said it, and so he places himself up in a tree masturbating looking down at 

her window, and whoa she turns up dead in a couple of hours.”  Compl., ¶¶14-16.  

The complaint does not dispute or deny that these statements fairly depict 

the trial evidence establishing that plaintiff had masturbated in a tree outside 

Martha Moxley’s window the night of the murder.  Instead, plaintiff seeks to 

challenge a single phrase used by Karas during the live interview, saying that his 

DNA was “found” at the scene.  His complaint thus alleges that at trial “there was 

no DNA evidence linking Michael Skakel to the murder of Martha Moxley, and [] 

his DNA was not found anywhere on her body, clothing, in a tree, or elsewhere,”  

Compl. ¶ 25 (emphasis supplied), but does not deny that he climbed a tree and 

left his DNA behind, precisely as Grace and Karas explained.4  Whether the trial 

evidence showed that police found his DNA at the scene, or that plaintiff admitted 
                                                

4 Nor could plaintiff deny that he took the actions described by Grace and 
Karas on the night of the murder, because there was trial evidence establishing 
these facts based on plaintiff’s own prior admissions.  See Stracher Decl., Exs.2 – 
4.   
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leaving it there, does not alter the gist of the statement—that he was present at 

the scene the night of the murder.  To the reasonable viewer or reader of the 

Report, the impact of the literal truth would be no different than the statements 

about which plaintiff complains.  Strada, 477 A.2d at 1010.  Quite simply:  If the 

Report had stated that plaintiff was convicted of murder based on witness 

testimony placing his DNA at the scene, it would have no different effect on the 

Report’s audience than stating plaintiff was convicted of murder based on DNA 

evidence found at the scene. The “gist” of both statements is the same.  Masson, 

501 U.S. at 517.   

Courts routinely dismiss cases where the reported facts allegedly differ 

from the literal truth, but not in any way that has a material impact on the 

defamatory sting of the statement.  In Strada, for example, plaintiff claimed he 

was defamed by a newspaper article that reported, among other things, that he 

had attempted to secure a job as an assistant prosecutor for James Guarnieri by 

asking a local judge to “intervene” on Guarnieri’s behalf as a “favor” to plaintiff.  

477 A.2d at 1007 - 08.  In affirming dismissal for defendant, the Connecticut 

Supreme Court found that the statement was substantially true because plaintiff 

was present and agreed when the local judge offered to contact the chief 

prosecutor on Guarnieri’s behalf.  Id. at 1008.  Plaintiff also challenged as false a 

report that he had taken vacations and trips with an organized crime figure, 

including a trip to Las Vegas and then to the Superbowl in New Orleans that had 

been investigated by the FBI.  Id. at 1009.  Even though plaintiff never took a trip 

“with” the crime figure to Las Vegas and then to the Superbowl, the court held 
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these statements to be substantially true because plaintiff had been in Las Vegas 

and at the Superbowl at the same time as the mobster and he had been 

questioned by the FBI about a trip to Reno where he saw the mobster.  Id. at 1009-

1010.  See also Mercer v. Cosley, 955 A.2d 550, 565 (Conn. App. Ct. 2008) 

(affirming dismissal of defamation claim on substantial truth grounds where true 

report that prison inmate had requested testosterone gel for HIV-related 

complications would have had no different effect on the average listener than 

actual report that plaintiff requested Viagra for erectile dysfunction). 

Similarly, in  Rouch v. Enquirer & News, 487 N.W.2d 205, 210 (Mich. 1992), 

plaintiff alleged he had been defamed by a newspaper article reporting he had 

been “charged” with sexual assault, when, in fact, he was never formally 

arraigned, and police ultimately pursued someone else.  In dismissing the libel 

claim, the court recognized that “the popular sense of a term may not be 

technically accurate” and that “if technical and common parlance yield different 

interpretations of the same word, the constitutionally required breathing space 

affords protection of the writer’s choice.”  Rouch, 487 N.W.2d at 217.  See also 

Anderson v. Cramlet, 789 F.2d 840, 844-45 (10th Cir. 1986) (statement that father 

had “kidnapped” child was substantially true where father took child from mother 

without consent in light of non-technical meaning the word “kidnap” has 

acquired in child custody context); Anderson v. Stanco Sports Library, Inc., 542 

F.2d 638, 641 (4th Cir. 1976) (article about convicted murderer was substantially 

true despite “embellishments” and “exaggerations” made by author to sworn trial 

testimony to add color and interest to article); Carpenter v. King, 792 F. Supp. 2d 
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29, 38 (D.D.C. 2011) (column was substantially true where it reported plaintiff was 

charged with and acquitted of murder even if it mischaracterized specific nature 

of defense at trial), aff’d, 473 F. App’x 4 (D.C. Cir. 2012) ; Nichols v. Moore, 396 F. 

Supp. 2d 783, 791-92 (E.D. Mich. 2005) (statement in film that plaintiff was 

“arrested in connection with” bombing of federal office building was substantially 

true even though arrest and indictment involved other bomb manufacturing 

projects and no claims were made that he participated in office building 

bombing), aff’d, 477 F.3d 396 (6th Cir. 2007); Barnett v. Denver Publ’g Co., 36 P.3d 

145, 148-49 (Colo. App. 2011) (report that plaintiff was convicted of felony crime 

of stalking was substantially true where he was actually convicted for 

misdemeanor harassment); Brewer v. Dungan, 1993 WL 441306, at *1 (N.C. Super. 

1993) (statement that plaintiff was convicted of felony assault was substantially 

true where plaintiff was convicted of aggravated assault, which was technically a 

misdemeanor); Drury v. Feeney, 505 So. 2d 111-12 (La. Ct. App. 1987) (where 

plaintiff had not been convicted of “21 counts of mail fraud” but, rather, failure to 

disclose a fee-splitting arrangement, discrepancy was “an infinitesimal aberrant 

grain of sand hidden in an entire seashore of reprehensible conducts and 

truths.”).  

As the above cases demonstrate, alleged inaccuracies in reporting about 

crimes do not state a claim for defamation unless the alleged falsity materially 

alters the underlying meaning of the reporting.  Here, plaintiff was charged with 

and convicted of murder based on evidence presented at his trial that he was 

present at the crime scene on the night of the murder, and that conviction was 
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affirmed on appeal.  Whether his conviction resulted from DNA evidence or 

testimonial evidence establishing that he left his DNA at the scene is immaterial 

to the defamatory meaning of the statement.   

B. Plaintiff’s Defamation Claims Are Barred in Any 
Event Under the “Subsidiary Meaning” Doctrine 

Even if the separate statement that plaintiff’s DNA was “found” at the 

scene is considered false in isolation, that allegation of falsity is insufficient to 

state a claim of libel in the context here.  The presence or absence of DNA 

evidence at plaintiff’s trial is only defamatory to the extent that it supports the 

larger implication that he is guilty of the murder, but plaintiff has no claim for 

defamation based on any implication of his guilt—he is a convicted murderer.  

Under the “subsidiary meaning doctrine,” a public figure libel plaintiff has no 

claim based upon allegedly false subsidiary facts, if their larger defamatory 

meaning is itself not actionable.  See, e.g., Herbert v. Lando, 781 F.2d 298,  311 

(2d Cir. 1986); Church of Scientology Int’l v. Time Warner, Inc., 932 F. Supp. 589, 

594 (S.D.N.Y. 1996), aff’d, 238 F.3d 168 (2d Cir. 2001); Corporate Training 

Unlimited, Inc. v. NBC, 981 F. Supp. 112, 123 (E.D.N.Y. 1997).  This principle 

applies fully here.5 

In Herbert v. Lando, for example, the plaintiff based his defamation claim 

on more than a dozen individual statements contained in a 60 Minutes report, see, 
                                                

5 There can be no serious dispute the plaintiff is a public figure for 
purposes of this libel action.  See. e.g., Fuller v. Day Publ’g Co., 2004 WL 424505, 
at *5 (Conn. Super. 2004) (plaintiff, a convicted criminal defendant, was a public 
figure where she “voluntarily injected herself into the limelight by committing a 
crime” and “invited public comment relating to her involvement in a high profile 
criminal case concerning a New London Superior Court judge”), aff’d, 872 A.2d 
925 (Conn. App. Ct. 2005).   
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e.g., 781 F.2d at 313-14, which he alleged conveyed twin defamatory meanings, 

i.e., that he had (1) lied about reporting war crimes to his superiors during the 

Vietnam War, and (2) invented a story to explain why he had been relieved of his 

command., id. at 308 n.5 & 311.  Plaintiff argued that liability could be premised 

both on each individual statement, and on the overall implications he attributed to 

the broadcast.  The Second Circuit disagreed: 

Examining each of the specific statements Herbert claims was 
made . . ., however, we do not find a distinction between the 
defamatory meaning a viewer would derive from the particular 
statements, and the supposedly larger defamatory ‘impact’ Herbert 
insists is conveyed by the publication as a whole. 

 
Id. at 307-08.  Thus, because the contested statements were “merely a subsidiary 

to the primary, nonactionable issue – whether [plaintiff] lied about reporting war 

crimes,” the subsidiary statements were not actionable either.  Id. at 311-12; see 

also Church of Scientology Int’l v. Behar, 238 F.3d 168, 176 (2d Cir.) (“Our holding 

in Herbert is still the law of this Circuit, and we therefore conclude that the district 

court properly held that the [challenged statement] was subsidiary in meaning to 

the larger thrust of the” publication; Tavoulareas v. Piro, 817 F.2d 762, 788 (D.C. 

Cir. 1987) (“[t]o hold actionable a ‘statement whose ultimate defamatory 

implications are themselves not actionable, we believe, would be a classic case 

of the tail wagging the dog’”) (quoting Herbert, 781 F.2d at 312).  

In short, plaintiff has no claim for the allegedly false statement concerning 

the nature of the evidence at trial establishing the presence of his DNA at the 

crime scene, and his defamation claims should be dismissed as a matter of law. 
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C. The Allegedly Defamatory Statements Caused  
No Actionable Harm to Plaintiffs’ Reputation 
 
Plaintiff has stated no claim for defamation as a matter of law for the still 

further reason that the specific falsity he alleges caused no actionable harm in 

the context of the Report as a whole.  An allegedly false statement that causes 

only incremental damage to reputation is insufficient to sustain a claim for libel, 

and plaintiff’s claims should be dismissed for this reason as well.   

As articulated by the Second Circuit, the incremental harm doctrine 

recognizes that when a plaintiff’s reputation is “so badly damaged by true 

statements in a particular publication[,] minor false accusations within the same 

publication cannot result in further meaningful injury.”  Guccione v. Hustler 

Magazine, Inc., 800 F.2d 298, 303 (2d Cir. 1986); see also Behar, 238 F.3d at 176  

(even a “maliciously false” statement cannot sustain a libel claim if it causes no 

appreciable harm beyond the harm caused by “unchallenged or non-actionable 

parts of a publication”).  This principle has been adopted by the courts of 

Connecticut, and governs plaintiff’s defamation claims in this diversity action. 

See Jones v. The Globe Int’l, Inc., 1995 WL 819177, at *11 (D. Conn. 1995) 

(dismissing defamation claim under incremental harm doctrine where 

unchallenged statements “had a devastating impact upon the plaintiff’s 

reputation”); Allan v. Hartford Courant, 2001 WL 291162, at *2 (Conn. Super. 2001) 

(recognizing the validity of the incremental harm doctrine under Connecticut law).  

The incremental harm doctrine is regularly applied to dismiss libel claims 

by “plaintiffs with criminal convictions.”  Stern v. Cosby, 645 F. Supp. 2d 258, 270 

(S.D.N.Y. 2009) (citing cases); see also Wynberg v. Nat’l Enquirer, Inc., 564 F. 
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Supp. 924, 928 (C.D. Cal. 1982) (“Criminal convictions with attendant publicity 

may make an individual libel proof”) (citations omitted).  And it applies directly to 

the defamation claims advanced in this case.  Plaintiff does not contest that he 

was convicted of murder.  That conviction was sustained over appeals taken all 

the way to the U.S. Supreme Court, and has been upheld over plaintiff’s motion 

for a new trial, also rejected on appeal.  Accepting his complaint at face value, 

plaintiff alleges only that defendants have mischaracterized the nature of one 

piece of evidence upon which he was convicted, denying that police actually 

“found” his DNA at the murder scene.  This alleged inaccuracy, at most, caused 

incremental harm in the face of the unchallenged fact of defendant’s conviction 

for murder.  

Instructive in this respect is Jones v. The Globe International, Inc., 1995 WL 

819177 (D. Conn. 1995).  In Jones, plaintiff alleged he was defamed by reports 

stating that, among other things, he had sniffed Marla Maples shoe and licked it, 

paraded around in her shoes, stole shoes to “feed a bizarre love obsession,” and 

that “stuff had been disappearing for years [from Maples apartment].”  1995 WL 

819177 at *9-10.  Plaintiff, however, had been convicted of burglary, possession of 

stolen property, and criminal possession of a weapon while in Maples' home, and 

admitted he had a fascination with women’s shoes that was partly sexual in 

nature.  Id. at *10.  In granting defendants’ motion for summary judgment, the 

court held that none of the statements at issue, even if false, added “injury to that 

arising from the defendant’s conviction, shoe fascination, and admitted 
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psychological problems with respect to his attraction to women’s shoes.”  Id.  

Thus, plaintiff was unable to maintain a claim for defamation.  Id. at 10-11.  

In this case, plaintiff equally cannot demonstrate anything more than an 

incremental harm caused by the alleged falsity, and his complaint therefore fails 

to state a claim as a matter of law.   

III. 
PLAINTIFF CANNOT STATE A CLAIM FOR FALSE LIGHT 

The essence of a false light claim is the publication of an untrue statement 

about plaintiff.  Goodrich v. Waterbury Republican-Am., Inc., 448 A.2d 1317, 1329-

30 (Conn. 1982).  Here, as argued above, plaintiff has not pleaded, and cannot 

plead, that the Report was false in any material respect, and therefore he has no 

claim for false light invasion of privacy.  See id. (constitutional protections for 

speech require proof of falsity). See generally, Restatement (Second) of Torts § 

652E cmt. c (truth is a defense to false light claim). 

In addition, the Supreme Court has held that a plaintiff may not bring a 

claim for damages based on the publication of allegedly false material when a 

defamation claim, based on the same publication, fails.  Hustler Magazine, Inc., v. 

Falwell, 485 U.S. 46, 57 (1988); see also Colon v. Town of W. Hartford, 2001 WL 

45464, at *7 (D. Conn. 2001) (“the First Amendment bars [plaintiff] from recovering 

damages for his state law tort claims that are based on the constitutionally 

protected newspaper article”); Burton v. Am. Lawyer Media, Inc., 847 A.2d 1115 

(Conn. App. Ct. 2004) (affirming dismissal of invasion of privacy, emotional 

distress, and unfair trade practices claims where allegedly defamatory statements 

were protected under the fair report privilege).  If it were otherwise, a plaintiff 
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could “do an end run around the First Amendment by recasting a meritless 

defamation claim . . . as another cause of action”.  Colon, 2001 WL 45464, at *6.  

See also Foretich v. Advance Magazine Publishers, Inc., 765 F. Supp. 1099, 1104-

06 (D.D.C. 1991) (The lesson of Falwell is that courts may not permit plaintiffs, 

through creative pleading, to invoke other torts as a vehicle for “end-running 

other requirements of defamation law.”). 

Here, where plaintiff’s false light claim is based on the same facts as his 

defamation claims, and arises from the same allegedly false statements, the 

above authorities demonstrate that it may not be maintained when his defamation 

claims fail.   

CONCLUSION 

For each and all the foregoing reasons, plaintiff’s complaint should be 

dismissed with prejudice in its entirety.   
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